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The three grievances identifled above were presented
at the hearing as representing a single problem. Having been
argued as one case they will be similarly treated for the pur-
pose of this opinion and the award., All réferences to factual
situations, herein, relate to Grievance No, 22-E-22, which the
parties regarded &s the pilot case.

In Arbitration No, 167 and in succeeding and asso-
clated cases (Arbitration Nos, 178, 179 and others) the dis-
Eute involved the question whether thirty turns worked on

extended overations" conferred sequential seniority rights

on employees working those turns, The instant cases differ
from the others in this respect: 1in the previously decided
cases the turns were worked on "operations" not required, in
their nature, to be maintained continuously; 1n the instant’
cases the grievances involve the No, 3 Open Hearth Department,
the four furnaces in which, except for emergency breakdowns
and rebullding operations, are regularly scheduled for 21
~turns (three turns per day, seven turns per week).
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The grievance filed by "#3 Open Hearth Employees",
(not othorwise identified) complains that two named individuals
appeared on a list of employees having sequential seniority in
the Floor Sequence of tle Department. It is requested that these
two individuals be 'listed as Labor Poocl employees with no se-
guential seniority.

The Union claims that the case falls within the
principles established in the previously decided cases on ex-
tended operations, It regards the two individuals as having
"rilled In" on other than permanent vacancies when promoted
from the Labor Pool to Third Helpser jobs in the Floor Sequence,
It tskes the position that under the previously decided cases
it would have been justified in having regarded the "filling.
in" of all vacancies on jobs over and above those required for
a 40 hour a week schedule for thes individuals on the regular
crews for the four furnaces as temporary and not conferring-
sequent ial seniority -~ but because of the "special operating
problems", and "for the purposes of clarity and in line with
the past practices of the parties" it prefers to regard 75 per
cent utilization of existing facilities as "normal operation”
and anything above that to be in the nature of "extended op-
erations" as that term was employed in the previously decided
cases,

The 75 per cent figure appears to relate to an arrange-
ment which on at least one occasior. in the pest, had been ap-
plied as a practical formula for administration of Article VII
Section 9 of the 1954 Agreement having to do with layoffs and
crew reductions due to decreased business activity, As ex-
plained at the hearing, this formula called for lay-offs until
75 per cent of the normal facilities were operating with crews
working 40 hours a week and in the event of further closing
down of facilities the remaining crews would share the work on
a predetermined basis, Apparently, some such arrangement had
been placed into effect at one time with respect to the No, 2
Open Hearth Department which has 24 furnaces. Further, the
Company states that a similar practical interpretation (or a
rewriting) of the cited provision was suggested by it in the
1956 negotlations as applicable to all or a variety of "con-
tinuous operation" situations (the record is not clear on this
point) but the Union did not acquilesce.

Before going into further ramifications of the case
it seems 'desirable to deal at this point with the 75 per cent
proposal., The Union representative put it forth as a proposal
applicable to all "continuous operating units" going beyond
those involved in the instant grievances -- that any employees
filling in on any continuous operations unit absorbing or re-
quirlng more than 40 hours of work for the regular crew wonld
be working at temporary "fill.in" turns only when in excess
of 70 per cent of the regular facilities and equipment were
utilized, Although the Company did not formally object to the
acceptance of testlmony and argument based on this proposal;it
did observe that however appropriaste it might be as a basgis
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for agreement between the parties, it finds no support in the
collective agreement 1itself. When questioned as to whether
the Union position was that the Arbitrator "could use that
figure of 75 per cent in a determination of this case", the
Unlon representative responded

"Yes, As evidence that the parties them-
selves considered it as a normal operation
for reduction in force,."

I do not regard it to be within my authority to
determine these grievances on the basis of any temporary for-
mula adopted by the parties for administering layoffs and re-
ductions in force because of decreased business activity,which
is governed by Article VII Section 9. The parties themselves,
from time to time, are competent to vary and modify their
written understandings and established practices by mutual
agreement, The Arbitrator has no such latitude and may only
interpret and apply their agreement, as he finds it, to the
facts presented. Further, the circumstance that the parties
had reached a temporary agreement which may indicate what
they "themselves considered as a normal operation for reduc-
tion in force" in No. 2 Open Hearth Department. does not al-
ter my position., The Company denies that 75 per cent or any
other per centage of operations of open hearth furnaces is
"normal” as the Union employs the tarm. It denies that there
is any "normal" numoer of turns for open hearth furnaces cther
than that each furnace is "regularly" scheduled for three
turns a day for seven turns in a week (excepting in case of
emergency closedown and rebuilding operations). Accordingly,
it becomes necessary to examine more closely the nature and
character of the scheduling and assignments here involved,

The Floor Sequence calls for three occupations stem-
ming from the Labor Pool: Third Helper, Second Helper and
First Helper, respectively, in ascending order. ‘''Continuous
operation" of the four furnaces calls for 84 First Helper
turns a week, The Master Schedule calls for gix days on and
two days off for each of four crews (A,B,C and D). When
broken down to a five day - 40 hour stint for the regular
members of each crew, the schedule produces only 16 First
Helpers at 5 days a week, or 80 turns, leaving a defilciency of
only four First Helper turns to be filled by Second Hélpers
promoted on specified days in the week for that purpose.

\\The 84 Second Helper turns called for by the Master
Schedule are augmented to 88 by the necessity, stated above,
of assigning 4 Second Helper turns to the First Helper sched-
ule, The regular crew of 17 Second Helpers at 5 turns a week,
produce 85 turms or a deficlency of three turns which, as in
the cage of the deficlency of First Helper turns is made up
by promotion of employées lower in the sequence (Third Holpers)
to Second Helper turns,
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The 84 turns required for Third Helper are lncreased
to 87 tturns by reason of the three Third Helper turns used to
fill out the Second Helper Schedule., Again, the 85 turns pro-
duced by 17 Third Helpers working five days a week is two turns
short of meeting ths requirement of 87 turns to be filled, Ac-
cordingly, one employee 1s assigned out of the Labor Pool to
work two turns as Third Helper each week and three turns in
the Labor Ponl,

The grlevance here involves the question whether
such employees, assigned from the Labor Pool are filling
temporary or psrmanent jobs,

It seems clear to me that the character of the va-
cancy in such a schedulinp arrangement as described above,
does not change when 1t is a Second Helper "filling in" for
a vacancy in the First ‘Helper schedule, a Third Helper for a
vacancy in the Second Helper schedule, or a Labor Pool man
"f11ling in" on the Third Helper Schedule in a vacancy occa-
sioned bj the need to uvgrade Third Helpers to three turns
in the Second Helper schedule, 1In each case, the vacancy is
a regularly recirring one and an integral part of the estab-
lished schedule, The vacancy does not come about by reason
of the "extension" or expansion of operations beyond the pre-
viously established number of turns, because at all times
(with exceptions not material here) the furnaces operate comn-
tinuously (21 turns per week). Thus, there is no element oi
uncertainty as to whether any of the helper vacancies will be
required to be filled in the future, Each furnace unit is
known to, and must necessarily, operate continuously.

Furnaces, it is true, do not operate forever and
must shut down for needed repair and rebuilding, Even in such
circumstances, however, as I understand it, the element of un-
certainty and irregularity is considerably less than that ac-
companying non-continuous operations, in that to some degree,
these shut-downs are scheduled, We have no picture of un-
forseeable change and variation of the level of operations
such as characterized the scheduling in the units involved in
Arbitration No, 167 and the related cases,

In Arbitration No, 167 the Permanent Arbitrator
placed omphasis upon the mixed past practices of the Company
in situations where operations had been stepped up. !No evi-
dence has been produced of such mixed practices where continu-
ous opecrations similar to those involved in the instant griev-
ances are involved. In further explanation of the rationale
of that decision in Arbitration No. 178 it was stated

"When operations are stepped up and extended
operations result no definite information
is possessed as to the duration of time the
extended opoeretions will be required. This
wlll depend on business activity and other
factors, One who occupies such a vacancy
fills a "temporary vacancyf. The thirty-
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turn provislion confers no sequential
standing upon ai employee who fills s
vacancy created by such 'extended op-
eratlcns', It would be otherwise if

& vacancy should develop under any of
the clrcumstances specified in Marg-
inal 103 and 104 and an employee should
i1l such a permanent vacancy." (p.3).
(Underscoring supplied).

The absence of mixed practices in the past and the
relative regularity, forseeability and reasonable anticipation
of the necessity of filling the types of vacancies presented
in this case distinguish it on its facts from those in the
other cases previously decided, None of the others were nece-
ssarlly continuous in nature. These differences justify the
conclusion that we are dealing here with permanent vacancies
as distinguished from those designated as temporary in the
earlier cases, '

One must be aware that in other circumstances ths
permanent character of the operations in question in this
case may be changed, Nevertheless, the practice of the par-
ties has Leen consistent in this open hearth operation, un-
1ike the situavicons involved in ths earlier awards, and Lhe
undisputed evidence is that these open hearth furnaces must
be operated continuously when they are operated at all, The
use of the 75 per cent figure in a reduction of force situa.
tion, which is controlled by a totally different contract
provislon, has no bearing on the problem under consideration.

Consequently, this case presents facts clearly dis-
tinguishable from those presented in Arbitration No. 167.

AWARD

This grievance is denied,

Peter Seitz,
Assistant Permanent Arbitrator
Approved:

David L. Cole,
Permanent Arbitrator

Dated: Soptember 16, 1957



